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The Case of the CLARK PAPERS 

W I T H T H E conclusion ot the litigation 
arising out of the discovery of some Wil
liam Clark Papers in 1953, the society is 
at last free to comment on the discovery 
and the case.'^ A settlement between the or
ganization and the Hammond heirs was 
reached out of court in the summer of 1958, 
and final judgment was entered in United 
States District Court of Minnesota at St. 
Paul on January 22, 1959. Under its terms, 
the manuscripts were turned over to Mr. 
Louis Starr of New York, to whom owner
ship was assigned by the Hammond heirs, 
and the society was reimbursed for restor
ing and repairing the papers and was given 
assurance tha t they will be kept together 
as a unit and \vifl be made available to 
scholars in a public depository. 

I t will be recalled tha t the manuscripts 
in question are original records of the Lewis 
and Clark expedition of 180.3-06, and tha t 
thev were found in a St. Paul attic early 

in January, 1953, by the society's curator 
of manuscripts. Miss Lucfle Kane. Since 
the papers became the subject of a lengthy 
legal suit in which the societj' was an in
terested party, it was impossible to discuss 
them or the litigation in which they were 
involved in this magazine while evidence 
was under consideration by the court. With 
the final disposition of the papers, some 
facts about them can be presented in these 
pages. 

Previous to the sett lement of the case, 
its various aspects and the arguments in
volved could not be discussed under society 
auspices. As soon as the long silence could 
be broken, the organization devoted an 

' "The Lewis and Clark F i n d " is briefly reported 
in the Summer. 1953, issue of this magazine (33:268). 
Announcements of the court case and decisions are to 
be found in the numbers for the Au tumn and Winter 
of 19.)."). March and December, 1956, and March, 1958 
(34:315, 360, 35 :51 , 204. 36:36) . 
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annual meeting to the subject that has in
trigued its members for six years. Answers 
to some of the questions that had been 
asked again and again were provided by 
two experts who had testified eariier in 
court. In somewhat revised form, the ar
guments which they reviewed before the 
society's one-hundred-and-tenth annual 
meeting on Aprfl 21, 1959, are published 
herewith. 

To provide a background for the reading 
of the arguments for and against govern
ment ownership advanced by Dr. Robert 
H. Bahmer and Dr. Paul M. Angle, and to 
refresh the memories of those who have 
foflowed the situation in the press and in 
the courtroom, the story of the discovery 
and the litigation is here presented in brief 
outline. A fuller account was read before a 
meeting of the society's executive council 
on April 13 by Mr. Bergmann Richards of 
Minneapolis, legal counsel for the society 
during the course of the court case. 

THE MANUSCRIPTS, consisting largely 
of notes recorded by Clark, were found 
among the papers of General John Henry 
Hammond in the attic of a house at 117 
Farrington Avenue, St. Paul. There his 
daughter, Mrs. Burnside Foster, had long 
resided. After her death on December 20, 
1952, her daughter, Mrs. Vaclav Vytlacil 
of Sparkill, New York, came to St. Paul 
to dispose of the house and its contents. 
Upon finding her grandfather's papers in 
the garret, she invited Miss Kane to ex
amine them and select anything of histor
ical interest that the society might want. 
Since General Hammond had served as 
an officer in the Civil War, had engaged in 
railroad buflding, and had actively pro
moted the development of the Duluth-

- The Hammond Papers, as well as the Clark 
Papers found among them, were turned over to the 
Hammond heirs under the terms of the settlement of 
January 22, 1959. 

''See, for example, Julian P. Boyd, "These Precious 
Monuments of . Our History," in American Ar
chivist, 22:159, n. 18 (April, 1959). 

'' See American Archivist, 22:154. 

Superior area before his death in 1890, Miss 
Kane had reason to believe that his papers 
would have considerable value for the his
torian. She was not disappointed when, on 
January 7, she responded to Mrs. Vytlacil's 
invitation. In the attic of the Foster house, 
she found some eleven thousand manu
scripts stuffed into a desk and other con
tainers. After assembling them in a large 
packing box. Miss Kane returned to the 
Historical Building with the Hammond 
Papers.-

Two days later, while unpacking the ma
terial, she came upon a bundle of tightly 
wrapped manuscripts which, upon later ex
amination, proved to be original records of 
the Lewis and Clark expedition of 1803-06. 
Further search disclosed several additional 
items scattered among Hammond's per
sonal and business papers. A total of sixty-
seven pieces, varying greatly in size and 
shape, were retrieved. For the most part 
the handwriting is that of Captain Clark, 
though there are a few notations by Lewis 
and others. How these records, penned at 
Fort Dubois, during the course of a voyage 
up the Missouri, and at Fort Mandan be
tween December, 1803, and April, 1805, 
reached a St. Paul attic has been the sub
ject of much speculation.^ Though the 
question has never been fully answered, it 
seems certain that their presence was un
known to members of the Hammond and 
Foster famflies. 

The Clark notes were analyzed and iden
tified by Professor Ernest S. Osgood of 
the department of history in the University 
of Vlinnesota, and the society appointed 
him to edit the papers after its director, 
Harold Dean Cater, had conversations con
cerning them with members of the Ham
mond family. Word of the discovery 
appeared in the St. Paul Dispatch of March 
19, 1953, and the news soon spread through
out the nation. "Several direct and im
mediate effects" of this announcement are 
enumerated by Professor Julian P. Boyd 
of Princeton University in a recent article.* 
"It caused trust officers to wonder if an 
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otherwise distributed estate might contain 
an undisclosed asset," writes Mr. Boyd. "It 
produced conflicting statements as to 
whether an institution with a notable his
tory of scholarly usefulness to State and 
nation had received a gift of manuscripts 
or had merely been assigned custodial re
sponsibflity; whether in fact, the person 
representing one branch of the family in 
the final act of closing a house and dispos
ing of its contents was clothed with legal 
authority to make a gift. I t caused the 
institution of a suit to quiet title to the 
papers among several possible claimants." 

The latter included Miss Harriet K. 
Hammond and Mrs. Margaret Hammond 
Starr, sisters of Mrs. Foster and daughters 
of General and Mrs. Hammond, each of 
whom was entitled to a half interest in the 
latter's estate under her will. They claimed 
that the documents were part of their 
mother's estate and that the Foster heirs 
could not legally dispose of them. The 
Fosters recognized the claim and assigned 
their interest in the papers to the Ham
mond heirs. These heirs, as well as the 
Minnesota Historical Society, were named 
in the suit to quiet title instituted by the 
First Trust Company of St. Paul in Ram
sey County District Court on September 
30, 1953. 

Before the case was brought to trial, 
however, the United States government in
tervened. In March, 1954, it brought suit, 
claiming that the papers were government 
records which had been created by Clark 
in the course of his official duty as a fed
eral employee, and that the government 
therefore had title to the documents. There
upon the case was removed from the Ram
sey County court to the United States 
District Court of Minnesota. I t was tried 
in Minneapolis from December 13 to 16, 
1955, before Judge Gunnar H. Nordbye. 
His decision "that the Government has not 
sustained the burden of proof in establish
ing its claim" to the documents, and that 
"its claim of a paramount title thereto 
cannot be, and is not, sustained" is dated 

October 8, 1956, and was filed on the fol
lowing December 6. 

From this judgment, the government ap
pealed the case to the United States Court 
of Appeals for the Eighth Circuit. On Jan
uary 23, 1958, in St. Louis, the circuit court 
affirmed the judgment of the trial court, 
holding that there was substantial evidence 
to support Judge Nordbye's findings. Al
though an appeal to the United States 
Supreme Court was considered by the gov
ernment, it decided against taking such a 
step. For trial of the remaining issue of title 
as between the historical society and the 
Hammond heirs, the case was then sent 
back to the United States District Court 
of Minnesota. The final settlement out of 
court in June, 1958, as well as its terms, 
were noted earlier. 

DURING the course of the federal court 
trial before Judge Nordbye, numerous ex
perts were called upon to testify as wit
nesses.^ Appearing on behalf of the United 
States government were James V. Blaine, 
special agent for the Federal Bureau of 
Investigation assigned to its laboratory as 
an examiner of questionable documents; 
Mr. Bahmer, then assistant archivist of the 
United States; and Oliver H. Holmes, chief 
archivist of the national resources records 
branch of the National Archives. Among 
those who testified on behalf of the Ham
mond interests, and thus supported the 
case for private ownership, were Mr. Angle, 
director of the Chicago Historical Society; 
Colton Storm, director of the Western Re
serve Historical Society, Cleveland; Charles 
Van Ravenswaay, director of the Missouri 
Historical Society, St. Louis; Robert F. 
Metzdorf, curator of manuscripts in the 
Yale University Library, New Haven; and 
two dealers in rare Americana, Lindley E. 
Eberstadt of New York and Ernest J. Wes-
sen of Mansfield, Ohio. In addition to mem-

° For a complete list of witnesses and a report of 
their testimony, see United States Court of Appeals, 
Eighth Circuit, Record, Case No. 15,744, p. 42-313. 
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bers of its staff, witnesses for the society 
included Professor Osgood. 

The progress of the trial and the expert 
testimony presented were widely reported 
in the press. Notable daily reports of the 
proceedings appeared from December 14 
to 17 in the Minneapolis Star, which also 
published discerning editorials by Jay 
Edgerton in its issues for December 14, 15, 
and 16. In addition to reporting on the 
case, the Nerv York Times gave space in its 
issues for December 19, 1955, and January 
4, 1956, to letters pertaining to the issues 
by Lyman H. Butterfield, editor of the 
Adams famfly papers, Wayne C. Grover, 
archivist of the United States, and John F. 
Fleming. The Times also was among the 
papers which publicized the discovery of 
the Clark Papers with an announcement 
in its issue of March 20, 1953. Among other 
eariy reports of the find were those in 
Newsweek for Aprfl 6, and in the National 
Geographic Magazine for June, 1953.'' Lat
er discussions of special interest include 
articles published from 1955 to 1958 in 
Manuscripts, the quarterly of the Manu
script Society; Mr. Bahmer's account of 
"The Case of the Clark Papers," in the 
American Archivist for January, 1956; and 
Professor Boyd's article on "These Precious 
Monuments of . . . Our History," in the 
same periodical for April, 1959.'' Ed. 

THE SPEAKERS for and against govern
ment oivnership who participated in the 

' See Ralph Gray, "Following the Trail of Lewis 
and Clark," in National Geographic Magazine, 103: 
712, 734 (June, 1953). 

'Articles published in Manuscripts include "A 
Government Threat to Manuscript Collections," 7:214 
(Summer, 1955); Richard Maass, "Arguments Heard 
in the Clark Case," 8:113-116 (Winter, 1956); the 
text of Judge Nordbye's decision with an introduc
tory statement providing background information on 
the case, 9:1-18 (Winter, 1957); Robert F, Metzdorf, 
"Lewis and Clark I: A Librarian's Point of View," 
9:226-230 (Fall, 1957); and Robert Griffin, "Lewis 
and Clark II: A Legal Analysis," 10:64-67, 72 (Win
ter, 1958). Mr. Bahmer's "The Case of the Clark 
Papers" is reprinted in the Winter, 1956, issue (8:121-
124). 

society's annual meeting program of April 
21 ivere introduced by Mr. Walter Tre
nerry, a St. Paul lawyer and a member of 
the society's executive council. After briefly 
reviewing the story of the Lewis and Clark 
expedition and telling something about the 
discovery of the Clark Papers and the liti
gation tvhich followed, he introduced Mr. 
Bahmer, ivho is now deputy archivist of 
the United States. His remarks follow. 

The Case for 
GOVERNMENT OWNERSHIP 

ROBERT H. B A H M E R 

YOU MAY WONDER whether in appear
ing here to present the case for government 
ownership of the Clark journal notes my 
boldness has not outrun my discretion. The 
government twice argued its case in the 
courts, and twice it lost. This places me 
under a handicap. 

I should not, however, suggest that I am 
here in any apologetic role. Five years ago, 
when I advised the government to accept 
the invitation to intervene in the suit to 
quiet title, I believed that the Clark notes 
were public records. We accept the deci
sion of the courts, of course, but I am still 
convinced that the papers rightfully be
long to the people of the United States 
regardless of whether one takes a legal, a 
historical, or an ethical point of view. I am 
happy to explore again what I think were 
the issues of the case because I believe 
that an understanding of these issues is 
more important than the mere ownership 
of sixty-seven documents that were in dis
pute. 

The issues, as I see them, are two: Were 
these journal notes, compiled primarfly on 
the journey up the Missouri to Mandan, 
but including some coverage of the winter 
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of preparation, 1803-04, and of the win
ter layover at Mandan, 1804-05, created as 
official records? And, if so, had they been 
legally alienated? 

If the notes were created as records of 
the government and if they had not been 
legally alienated, the conclusion is inev
itable that they belonged to the govern
ment. This conclusion follows despite the 
seventy-five years of physical possession by 
members of the Hammond family, for in 
such matters "time runneth not against 
the King." 

THERE WERE two "ifs" in my state
ment. The first one was: "If the notes 
were created as records of the government." 
Let's examine this question a moment. Ask 
yourself, somewhat abstractly if you will, 
what it is that distinguishes an official rec
ord. Put yourself in the place of any county 
or state ofRcial, or any federal officer, or 
any military officer on an expedition, and 
ask yourself this question: How can I 
identify the records of this office or activ
ity? I am sure you will agree, without 
much reflection, that the papers created 
or received in the execution of the duties 
of the office or activity are the official rec
ords of that office or activity. 

This is a common-sense conclusion, and 
like so many common-sense conclusions it 
became a principle of our law. It has been 
a principle of our law for so long as to put 
it beyond dispute. No court that I know 
of has questioned it. Indeed, it was not 
questioned by the Hammonds. And the 
rule was, in fact, recognized by the United 
States Circuit Court of Appeals in the case 
under consideration. In its decision the cir
cuit court said: "If Clark's notes are the 
written record of a government officer ex
ecuted in the discharge of his official duties, 
they are public documents and ownership 
is in the United States." 

The classic statement of this rule oc
curred in the case of Coleman v. Common
wealth of Virginia: "Whenever a written 
record of the transactions of a public of

ficer in his office, is a convenient and ap
propriate mode of discharging the duties 
of his office, it is not only his right but his 
duty to keep that memorial whether ex
pressly required so to do or not; and when 
kept it becomes a public document — a 
public record belonging to the office and 
not the officer; is the property of the state 
and not of the citizen, and is in no sense a 
private memorandum." 

Note a few things about this principle: 
(1) The public official need not be required 
to make the record — all that is necessary 
is that the written record be a convenient 
and appropriate method of discharging the 
duties of his office. (2) I t is the duty of the 
public official to keep a record whether ex
pressly required to do so or not. (3) The 
record is a public record belonging to the 
office and not to the officer. 

Now let's take a look at the Clark jour
nal notes that were in dispute. Let's see to 
what extent they do or do not measure up 
to this common-sense legal rule. 

The Lewis and Clark expedition was an 
official military enterprise authorized by 
Congress. I t was paid for out of public 
funds. I t was led by officers of the United 
States Army. It was engaged in public 
business basically much the same, for in
stance, as the present expeditions to the 
Antarctic. The instructions to the expedi
tion were issued by the commander in 
chief, who at the time was President Jef
ferson. 

These instructions are important. When 
one reads the several pages of Jefferson's 
instructions to Captain Lewis, one cannot 
help but conclude that the recording of in
formation about the vast unexplored trans-
Mississippi West was a primary, if not the 
primary, object of the expedition. Jeffer
son asked that observations of latitude and 
longitude be taken, that the courses of the 
Missouri and other rivers be recorded. He 
asked that data be gathered on the geog
raphy of the country, on the weather, the 
soil, the plants, the animals, and the min
erals, and even on extinct volcanoes and 
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THE Clark Papers at the Minnesota Historical Society shortly after they were discovered 

fossils. H e asked for a full report on the 
Indian tribes, their location and names, 
their populations, their languages, their 
social and political customs, their occupa
tions, their diseases, the articles of t rade 
tha t they could supply and tha t they 
needed, and where trading posts should be 
established. 

Jefferson did more than direct t ha t rec
ords be produced. He ordered tha t the 
records be made in several copies to guard 
against loss. H e ordered further t h a t copies 
of "your journal, notes and observations of 
every kind" be sent back "a t seasonal in
tervals." In the interest of protecting the 
documention of the expedition, he sug
gested tha t when the par ty reached the 
Pacific, two men might be sent back by 
sea with a copy of "your notes." And he 
directed, finally, t ha t when the expedition 
returned, Lewis was "to repair yourself with 
your papers to the seat of government." So 
impor tant were the records to Jefferson 
tha t he directed Lewis not to fight any 

superior force of Indians tha t might block 
the passage of the party, for he said, "in the 
loss of yourselves, we should lose also the in
formation you will have acquired." 

Does it not seem reasonable to hold tha t 
the journals, notes, and observations of the 
expedition were written in the discharge of 
its mission, and t h a t as such they were 
official records? Yet counsel for the Ham
monds argued tha t all the journals, Lewis' 
as wefl as Clark's, were private and non
governmental in character — in effect t ha t 
Jefferson's explicit instruction was a nul
lity, and tha t writ ten records are neither a 
convenient nor an appropriate means of 
discharging the responsibility of an explor
ing party! 

But in fact, were not the journal notes 
created in response to Jefferson's instruc
tions? What are these notes? In the main 
they are a detailed, day-by-day journal, 
recording the progress of the expedition, 
the events, and the observations of its 
leaders. Anyone who has studied them must 
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admit that their subject matter was respon
sive to Jefferson's orders. They cover the 
very items enumerated by Jefferson — the 
courses and distances, the flora, the fauna, 
the Indians, the geography, and even the 
extinct volcanoes. 

Dr. Ernest Osgood of the University of 
Minnesota history faculty, who transcribed 
the notes for publication, testified that 
some of the notes, at least, were the origi
nal recordings compiled day by day as the 
party moved up the river. Whether all of 
the notes were original recordings or not 
may be disputed. I t is clear to us that not 
all of them were. But this point is immate
rial. The notes constitute one of the sev
eral copies that the expedition was required 
to make. They fit foursquare with Jeffer
son's instructions. They were produced in 
fulfillment of the record-creating mission 
of the expedition, and therefore they be
came public records at the moment they 
were written. 

Obviously the United States District 
Court did not agree with this conclusion. 
Perhaps we should take a look at the evi
dence presented that these notes were not 
produced as public records — that they 
were not responsive to Jefferson's orders. 
First, it is said that Jefferson's orders were 
addressed to Lewis and not to Clark; that 
the record-making responsibilities were 
Lewis' and not Clark's; that only Lewis 
could produce oflacial records. This argu
ment is so specious that it needs no answer. 
Instructions to a mflitary command are al
ways issued to its leader. To expect Lewis, 
the head of the expedition, to have per
formed personally the enormous task of 
record keeping required of the expedition 
is somewhat ridiculous. The only way the 
information could have been compfled was 
by sharing the burden. Lewis had the au
thority to delegate. He did more than this; 
he shared his command with Clark. Clark 
was the co-leader of the expedition, and he 
shared its responsibflities. His written work 
product fafls clearly within the legal defini
tion of records. 

ANOTHER line of argument supporting 
the contention that the journal notes were 
Clark's private property appears to be 
based on the premise that once the notes 
had served their purpose they became what 
the lawyers called functus officio, and were 
subject to whatever disposal Clark wished. 
Allied with this premise is the theory that 
when a record in the form of a manuscript 
is published, it ceases to be a record. And 
another related theory is that the journal 
notes, being rough copies, had no value 
after other journals covering the same 
period were compiled. The district court 
clearly reasoned that the original field notes 
had no value when the "finished" journals 
for the period were transmitted to Jeffer
son. And apparently, in the court's judg
ment, when they ceased to have value they 
ceased to be records of the government. 

To understand this line of argument calls 
for additional information about the docu
mentation of the expedition. Remember 
that Lewis was directed to prepare several 
copies of the expedition's records. This 
Lewis and Clark did. And today, in the 
American Philosophical Society at Phila
delphia, there are three journals that cover 
the trip up the Missouri and the wintering 
over at Mandan. They were placed there 
by Clark and Jefferson along with later 
journals and other papers a decade after 
the expedition. These three journals, writ
ten largely by Clark, are known today as 
Codexes A, B, and C. 

There can be argument as to the relation 
of the Codexes to the journal notes. Which 
was produced first? Were the Codexes in 
reality a finished version of the notes? Were 
Codexes A, B, and C sent back to Jeffer
son from Mandan, or were the journal 
notes sent back? Lewis sent back a report 
to Jefferson from Mandan in the spring of 
1805. Among other items attached to his 
report he included Clark's journal for the 
trip up the river. However interesting these 
questions are historically, they do not bear 
on the issue of ownership. Jefferson directed 
that multiple copies of records be produced. 
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Both the Codexes and the journal notes, 
therefore, were created as records. 

Let's refer again to the legal rule con
cerning records. I t is not required by this 
rule that to be records papers must have 
permanent value. Records may at times 
have a short, temporary value. Legally 
they are records just the same as those of 
the greatest permanent value. 

The rule says nothing about a paper los
ing its record character once it has served 
its purpose or once it has been published. 
To hold that the journal notes became 
functus officio after Codexes A, B, and C 
were submitted is to overlook the fact that 
only the government can make this deter
mination, and so far as we know it has 
never done so for the journal notes in dis
pute. 

Jefferson did not confine his instructions 
to finished revised journals. As he wrote, 
he was interested in "your journal, notes 
and observations of every kind." 

This quotation should be recafled when 
it is said that the journal notes were rough 
notes made on indiscriminate scraps of 
paper. The notes were made under rough 
conditions; paper was scarce. And again I 
remind you that the legal rule does not 
specify what physical properties the writ
ten product must have to qualify as a 
record. If the journal notes were made by 
Clark in the discharge of his duties on the 
expedition, they were records of the gov
ernment regardless of their physical charac
teristics. 

Finally, those who have claimed that the 
journal notes were not government prop
erty point to the reference to Clark's "pri
vate" journal made by Lewis in his letter 
to Jefferson from Mandan. They point also 
to certain statements by Clark in the notes 
and elsewhere, inferring that the journal 
notes were his personal property. They 
point out also that the notes contain some 
personal detail not required by Jefferson's 
instructions. 

The amount of true personal detail is, of 
course, insignificant compared to the total 

amount of information in the notes. And 
there is just as much personal detail in 
Codexes A, B, and C as in the notes. 

This whole line of argument appears to 
be based on the premise that Clark's "in
tent" was the determining factor. As the 
district court held, Clark "never intended" 
the journal notes to be a public document; 
they were "never intended" to be a govern
ment record; they were "never intended" 
to be a report to the government. 

I do not hold, of course, that a public 
official cannot under any circumstances 
write a personal or nonofficial letter; that 
he cannot create private papers. But papers 
that he creates in discharging the duties of 
his office cannot be called private papers. 
Certainly records created in response to 
specific orders of a superior cannot be con
sidered personal. The "intent" of the indi
vidual government employee cannot be 
permitted to determine which of his papers 
are public records, unless his superiors have 
delegated to him this right, which Jeffer
son in this case certainly did not do. To 
make government records dependent upon 
the will of the individual employees would 
make undependable all government record 
keeping, and would be most dangerous to 
the orderly processes of government itself. 

Beyond afl this it should be pointed out 
that the very journals referred to as '"pri
vate" by Lewis in his letter to Jefferson — 
Codexes A, B, and C — were later turned 
over by Clark to the American Philosoph
ical Society at Jefferson's suggestion. And 
Clark at that time recognized the govern
ment's title to them, a fact that buttresses 
my belief that Lewis' use of the word "pri
vate'' referred to authorship rather than 
ownership. 

One final statement, and I'll be through 
wdth this issue of whether the notes were 
created as records. The notes are not ex
clusively Clark's. Lewis and others made 
entries in at least ten of the sixty-seven 
documents. If Clark had been keeping 
these notes as a private, personal diary, 
doesn't it seem peculiar that others should 
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have posted information into them — not 
private, personal information, but data of 
the kind Jefferson said should be recorded? 

The truth is that Clark and Lewis re
garded their record-keeping duties as a 
joint responsibility. Actually, for the period 
covered by the Clark notes — the winter at 
Camp Dubois, the trip up the Missouri to 
the Mandan vfllages, and during the Man
dan winter—Lewis kept no separate jour
nal. Thus there would be no official journals 
of the expedition for this part of the trip 
if one took seriously the argument that Jef
ferson's instructions applied only to Lewis 
personally. So important was this point 
that the Hammonds spent much time ar
guing that Lewis must have kept a separate 
journal for this portion of the journey. 
They failed to prove their point, in my 
opinion. Instead of keeping a separate jour
nal, Lewis made entries in Clark's journals 
— both those in dispute and those in the 
American Philosophical Society — in order 
to complete the record. In Codex C, cov
ering the Mandan winter, Lewis made the 
entries for ten days while Clark was away. 

Even beyond Mandan, when both lead
ers kept journals, they borrowed freely 
from one another and posted information 
into each other's notes. When Lewis was 
wounded on the way back from the Pacific, 
he wrote: "as wrighting in my present situ
ation is extremely painfull to me I shall 
desist untill I recover and leave to my 
friend Capt. C. the continuation of our 
journal." The men were creating the mul
tiple copies required by Jefferson, And so it 
was with the journal notes now judged to 
be private papers. 

I hold that they were created as govern
ment records. They were compiled in re
sponse to direct orders by a public official 
in the discharge of his duties. That Clark 
may have at one time considered them of 
little value, that other journals covering 
the same period were communicated to 
Jefferson, that publication of a rewritten 
version of them was accomplished — all 
this is beside the point. 

THE NOTES were created as records, as 
government property. That fact being 
established it seems to me that those who 
disputed the government's claim to posses
sion were required to show that alienation 
of the records was accomplished by some 
lawful means. And this brings me to the 
second of my two basic issues: Were the 
records legally alienated? As you may sus
pect, my answer is "No, they were not." 
The explanation takes us into the history 
of the documentation of the expedition 
after the return of Lewis and Clark in 1806. 
As most of you know, the papers of the ex
pedition, with the consent of the govern
ment, were left in the hands of Lewis and 
Clark to arrange for publication. The lead
ers were, in Jefferson's opinion, entitled to 
any resulting profits. An unfortunate series 
of circumstances delayed publication and 
resulted in the dispersal of many of the ex
pedition papers. First of all, Lewis and 
Clark were appointed to important official 
positions in St. Louis in 1807. Lewis, who 
was to prepare the copy for the publisher, 
was governor of Louisiana and got little 
accomplished during 1808-09. 

In 1809 on his way to Washington, Lewis 
either kflled himself or was murdered. He 
had with him in his trunks the papers of 
the expedition, including many of Clark's 
journals. The trunks were sent on to the 
White House, then occupied by President 
Madison. The expedition material was 
turned over to Clark, who was on his way 
to Washington when Lewis met his death. 
Clark arranged to have Nicholas Biddle of 
Philadelphia prepare a narrative of the ex
pedition, and turned over to him much of 
the documentation. Dr. Benjamin Barton, 
also of Philadelphia, was to pubhsh the 
"scientific" information accumulated by 
Lewis and Clark, and Dr. Ferdinand Hass-
ler was to prepare a map. Each of these 
men also received portions of the expedi
tion's papers. This was in the spring of 
1810. The bankruptcy of a publishing firm 
and other obstacles delayed publication of 
the narrative until 1814. 
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Dr. Barton died the next year without 
publishing the scientific findings. Hassler 
never produced his map. The death of Dr. 
Barton stirred Jefferson to action, his ob
jective being to recover the papers of the 
expedition. I need not recount these efforts 
in full, but I do want to read a few quota
tions from Jefferson's correspondence of 
this period. On January 1, 1816, he said in 
a letter: "The right to these papers [of the 
expedition] is in the government as may be 
seen by the instructions of Capt. Lewis." 
Again on April 26 he wrote: "they are the 
property of the government, the fruits of 
the expedition undertaken at such expence 
of money and risk of valuable lives, they 
contain exactly the whole of the informa
tion •which it was our object to obtain for 
the benefit of our own country and of the 
world." Again in November, 1817, Jeffer
son wrote: "altho' the whole expense of 
the expedition was furnished by the public 
and the information to be derived from it 
was theirs also, yet on the return of Messrs. 
Lewis and Clarke the government thought 
it just to leave to them any pecuniary 
benefit which might result from a publica
tion of the papers, and supposed indeed 
that this would secure the best form of 
publication, but the property in these 
papers still remained in the government 
for the benefit of their constituents." One 
final statement, again from the April 26, 
1816, letter: "As to any claims of individ
uals to these papers, it is to be observed 
that, as being the property of the public, 
we are certain that neither Lewis nor 
Clarke would undertake to convey away 
the right to them, and that they could not 
convey them, had they been capable of 
intending it." 

There is no question about Jefferson's 
position as to ownership of the expedition's 
papers. In the end, with Clark's concur
rence, Jefferson succeeded in effecting the 
deposit in the American Philosophical So
ciety of what he thought was all of the 
expedition's "Books, papers, specimens, 
etc." Both Lewis and Clark material was 

deposited — nine Clark notebooks (eight of 
them daily journals), seven Lewis notebooks 
(six of them daily journals), and two note
books of joint authorship, along with a 
number of miscellaneous loose papers. Co
dexes A, B, and C were included among 
the journals. 

The American Philosophical Society ac
cepted the deposit "subject to the orders 
of the government." Jefferson thought that 
he was assembling all the records of the 
expedition. He placed them in an institu
tion where, as he said of the "travelling 
pocket journals," the originals could be 
"recurred to on all interesting questions 
arising out of the published journal." 

We know, of course, that Clark did not 
turn over all the papers of the expedition. 
He kept at least four or five notebook jour
nals, an orderly book, and some sixty de
tached maps. He kept not only the journal 
notes in dispute; he kept not only dupli
cate material of his own authorship. Most 
of these materials were discovered in the 
possession of Clark's heirs early in this 
century by the historian and editor, Reuben 
Gold Thwaites, when he was editing his 
multivolume publication of the Lewis and 
Clark Papers. 

Thwaites speculated as to why Clark did 
not turn these materials over to the Ameri
can Philosophical Society. He concluded 
that Clark "had either forgotten the exist
ence of these documents or like Biddle 
considered them as of relatively slight his
torical value." I think Thwaites was cor
rect. But from whatever motives Clark 
acted, he could not change the record char
acter of the material. And Clark's continued 
possession did not constitute abandonment 
by the government. In all the post-expedi
tion history there is no evidence that the 
government compromised its property 
rights in the papers of the expedition. On 
the other hand there is ample evidence that 
Jefferson, the father of the expedition, con
sidered the papers to be government prop
erty and that Clark was in agreement with 
him. 
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IF I MAY recapitulate, the conclusion 
seems inescapable to me that the journal 
notes were created as records of the gov
ernment as one of the multiple copies re
quired by Jefferson's instructions; they 
were never legally alienated. 

Extensive argument and testimony has 
been presented to show that the govern
ment had little or no interest in preserving 
its records in the early nineteenth century; 
that it was common practice for gov
ernment employees to regard the records 
created in their work as their personal prop
erty; and more specifically that materials 
like these journal notes were considered the 
property of the writer. All of us know that 
there are examples of government records 
that have strayed outside government cus
tody. This evidence, which seeks to estab
lish that it was customary for government 
officials to remove at will the records of 
government offices, should be evaluated 
carefully. The original of a communication 
by a government official to a private per
son, of course, becomes the property of 
the party to whom it is addressed. Untold 
thousands of such letters are rightfully held 
as private manuscripts. The papers of the 
presidents since the time of Washington 
have been their personal property. Polit
ical appointees, such as cabinet secretaries, 
who share the responsibility of party lead
ership, naturally create some papers that 
are patently nonofficial in relation to the 
public offices concerned. 

These officials, however, have by no 
means taken with them afl the records of 
their offices. Perhaps the best evidence that 
it was the practice of the government to 
retain its records in the nineteenth century 
is found in the many thousands of feet of 
such records now in the National Archives. 
To hold that the fathers of our government 
had no interest in its records is to ignore 
the historical evidence on the subject. 
These men were vividly aware of the im
portance of records. One of the items in the 
charges leveled against King George III 
in the Declaration of Independence was 

that "he has called together legislative 
bodies at places unusual, uncomfortable, 
and distant from the depository of their 
Public Records." As early as 1810 a special 
committee of the House of Representatives 
was appointed "to inquire into the state of 
the ancient public records and archives of 
the United States," and action was taken 
on the recommendation of the committee 
to improve the storage of the papers. 

One need only recount the interest of 
Congress in the fate of the nation's records 
whenever there was a fire in the Capitol, 
as when the British burned many of the 
government offices in 1814, to realize that 
the government had a healthy interest in 
the records of its activities. I t was pre
sumed that the records would be kept, and 
most of them were. 

And this is as it should be. Records are 
a special kind of government property, but 
they are government property. No more 
liberties should be taken with records than 
with other things belonging to the govern
ment. As citizens and taxpayers, we have 
a right to expect that the records created 
by our public officials will remain in public 
custody. Records are especially important 
in a democracy. A democracy is an ac
countable government, and accountability 
requires that records be available for us to 
assess the strengths and weaknesses of our 
public institutions and the policies and pro
grams that they administer. To charge us, 
as has been done, with attempting to so
cialize the manuscript resources of our na
tion because we believe public records 
ought to be kept in public custody has 
about as much validity as a charge that our 
system of free education or our free libraries 
are invidious socialistic enterprises. 

You will note that I have used the term 
"public custody." All of us know that there 
are some papers of government origin in 
the custody of our research libraries and 
our historical societies. As I have stated 
publicly before, these custodial institutions 
need feel no alarm. The government is not 
about to embark on a nation-wide attempt 
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to recover the materials in their custody. 
Intervention by the government in the case 
initiated here in Ramsey County, in our 
opinion was required of us. We do not like 
to see federal records become articles of 
merchandise. Had no question of title been 
raised, had the Clark notes remained in 
the custody of the Minnesota Historical 
Society—to whose alert and dedicated 
staff the world of scholarship owes the dis
covery of the documents — I can assure 
you that no action would have been taken 
by the federal government. 

UPON the conclusion of this detailed anal
ysis of the case for government ownership, 
Mr. Trenerry called upon Mr. Angle, who 
presented the following arguments in favor 
of private ownership. 

The Case for 

PRIVATE OWNERSHIP 

PAUL M. A N G L E 

I DO NOT INTEND to spend more than 
a small fraction of my time discussing the 
merits of the decision in the case of the 
Lewis and Clark Papers. I t is res judicata, 
which my law dictionary defines as "a point 
or question or subject matter which was 
in controversy or dispute and has been 
authoritatively and finafly settled by the 
decision of a court." I see nothing to be 
gained by arguing it further. I must say, 
however, that I find the decision an emi
nently reasonable one — and I must also 
say that I find one of Dr. Bahmer's con
tentions eminently unreasonable. I refer to 
his assertion that "the papers created or 
received in the execution of the duties" of 
an ofiicial ofiice or activity "are the official 
records of that office or activity." I as

sume that he means all papers created or 
received. If he does not, then his case falls 
without opposing argument. 

Let us see what this argument means if 
taken literally. During the last war I spent 
several months as a consultant to the his
tory section of the Army Air Forces, first 
at Washington, later at Patterson Field 
near Dayton. During that period I made 
thousands of pages of rough notes — notes 
of interviews, notes of observations made 
on inspection trips. All that was essential 
in these notes was recorded in memoranda 
or other permanent documents, and the 
notes were then destroyed. When I thus 
disposed of them, was I guilty of destroy
ing government property? I cannot believe 
that I was, because I cannot admit that 
every scrap of paper a government official 
creates is a permanent official record. 

Permit me to cite a more recent, more 
relevant personal experience. I spent the 
month of February in Japan under the 
State Department's educational exchange 
program. My expenses were paid, I received 
a salary, and from the time I left Chicago 
until I returned twenty-nine days later I 
was an official representative of the United 
States. I was not told that I would be asked 
to submit a report, but in view of that 
contingency, and for my own satisfaction, 
I kept a day-to-day record of my experi
ences. At the end of the month I was asked 
to submit a report, and I did, basing it 
upon the journal which I had kept. Can it 
be seriously contended that my journal is 
an official document? If it can be, what 
about the letters I wrote to my son and 
daughter and to several friends, which to
gether cover substantially the content of 
the journal? In my opinion. Dr. Bahmer's 
contention leads to an absurd conclusion. 

SO MUCH for the merits of Judge Nord
bye's decision. I was never much concerned 
with the fate of this particular group of 
Lewis and Clark Papers. In fact, had it 
not been for precedent, I would have wel
comed a decision which would have placed 
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them in an institution where they would 
have been available to scholars rather than 
in private hands where, for the present at 
least, they are not avaflable for scholarly 
use. But I was, and still am, concerned with 
the effect which a newly revealed a t t i tude 
on the part of the National Archives may 
have on the flow of historical material into 
public and quasi-public libraries. 

I am aware, of course, tha t the National 
Archives did not move into the Clark case 
of its own accord. Moreover, once the 
United States government was made a 
par ty to the suit, I do not see how the 
National Archives could have taken any 
other course than the one it followed. But 
two aspects of its participation disturb me: 
the policy it announced when it entered 
the Clark case, and its unwillingness to per
mit the subject to drop — an unwillingness 
evidenced by Dr. Bahmer's remarks here 
tonight. 

We all know that all kinds of documents 
which are indubitably the property of fed
eral and state governments are in private 
hands and in institutions which are neither 
federal nor state institutions. At the time 
of the Clark case the archivist of the 
United States asserted officially tha t he had 

no desire to disturb the ownership of such 
papers when they were in public institu
tions or institutions dedicated to the public 
service. Bu t he added t h a t when federal 
records appeared on the open market as 
articles of merchandise, the National Ar
chives would feel free to claim an interest 
and to recommend action seeking their re
turn to the custody of the government. I 
concede tha t this pohcy is legally and mor-
afly sound, bu t I contend t h a t its effect 
will be unfortunate. 

In the first place, this moderate policy 
cannot be counted on, for not even the 
archivist of the United States is endowed 
with immortal i ty. In the second place, the 
threat to recover government records when 
they appear as merchandise is bound to 
drive many an impor tant document under 
cover and keep it there. 

Twenty years ago, when I was in charge 
of the Iflinois Sta te Historical Library, I 
was offered some twenty letters written by 
Ulysses S. Grant whfle he commanded the 
Union armies. All were official in charac
ter, and all had been removed from the 
files of the War Depar tment . They were in 
the hands of a dealer and the price was 
reasonable. I bought them without a 
thought tha t I was committ ing a wrong, 
and since then, through the writings of 
several distinguished biographers, they have 
made their contribution to our knowledge 
of the Civfl War . 

But suppose tha t a dealer today were to 
dip into his stock, acquired years ago, and 
find a comparable coflection. In view of the 
announced policy of the National Archives, 
would he offer it for sale to a public institu
tion? I doubt it. I know this: tha t if any 
dealer should offer such a collection to me, 
the responsible officer of an institution 
dedicated to the public service, I would 
not consider purchasing it. Then what 
would happen? Would the dealer turn over 
papers honestly acquired a t a time when 
they were considered unta in ted articles of 
merchandise to the Nat ional Archives or 
the Library of Congress? He would be far 
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more likely to hold them or to sell them 
to a private collector, and I should not 
blame him. In either case, they would not 
be available to scholars for years to come, 
if ever. 

At about the time of this purchase I was 
able to acquire for the state of Illinois the 
complete papers of General John A. Mc 
Clernand, whose career as a fiery but in
judicious commander ended when Grant 
relieved him in the course of the Vicksburg 
campaign. These papers, certainly ofRcial 
records, did not appear on the open mar
ket, but were purchased privately for a 
considerable sum of money. I shall not go 
into detafls, though I think it fair to say 
that if I had not been able to act immedi
ately this very important body of papers 
would not have been sold as a collection, 
but would have been disposed of as single 
items and in small lots for their value as 
autographs. If this had been the case, stu
dents of the Civil War would have been 
deprived of an exceedingly valuable body 
of material. Yet if this transaction had not 
taken place when it did — if I were to be 
confronted with the opportunity today — 
I would say: "These are ofRcial govern
ment records and I cannot touch them." 

Some years ago, when we were not so 
conscious of the distinction between public 
and private papers as we are now, the Li
brary of Congress purchased the Herndon-
Weik collection of Lincolniana from a 
dealer. That collection includes a large 
number of reminiscent statements gathered 
by Wifliam H. Herndon, Lincoln's law 
partner, and also, if I remember correctly, 
some eight hundred legal documents in Lin
coln's handwriting. Nearly all the legal doc
uments are the rightful property of various 
Iflinois courts. Should the Library of Con
gress return them to the court files from 
which they were taken? To do so would be 
calamitous. To consult them, the scholar 
would have to visit fifteen or twenty places 
instead of one. Besides, if the past throws 
any light on the future, few would remain 
in the files at the end of a decade. Law and 

ethics point in one direction; practicality in 
another. 

I believe that the National Archives wfll 
have its hands full for afl time to come in 
caring for the documentary material al
ready in its possession and for that which 
the agencies of the federal government are 
dafly creating, and that it can well afford 
to forget about documents which have es
caped from government custody in the 
past. Let those documents flow unimpeded 
into local institutions, whether as gifts 
from private owners and collectors or as 
purchases from dealers. The average scholar 
has to be satisfied with the resources within 
a reasonable distance of his residence; he 
cannot afford frequent trips to Washington 
nor can he afford to stay there long. It 
would seem reasonable, therefore, to allow 
local institutions to strengthen their col
lections without fear of outside interfer
ence, even if that means the occasional 
purchase of documents which once belonged 
to the federal government and of right 
should still be in its possession. I may be 
accused of pleading for chaos and immoral
ity, but I believe I speak for the benefit of 
American historical scholarship. 

Memorials 
G I F T S to the Minnesota Historical Society's 
Memorial Fund serve as appropriate expressions 
of sympathy and condolence. Contributions made 
upon the loss of a relative or friend help sup
port the society's work—a fitting memorial to 
any Minnesotan. 

Use the blank tha t follows in contributing to 
the Memorial Fund: 

ENCLOSED is my contribution of $ to 
the Minnesota Historical Society's Memorial 
Fund. 

Presented in the name of 

Please send notice to_ 

Address 

Signed 

Address 
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