











against “an imperial judiciary” and intoned. “Myron
Farber is a prisoner of the politics of our time. ™"

Some judges. on the other hand, are permitting their
rhetoric about Farber, the Times, and the press in gen-
eral to deteriorate into sweeping denunciations, rooted
in the outmoded misconception that investigative report-
ing is designed to sell newspapers. One federal judge
intemperately denounced a New York Times attorney at
a dinner table, while another, in open court, accused
Myron Farber of “standing on an altar of greed. 2! |
would warn such judges that questioning the legal posi-
tions of journalists is one thing but that attacking motives
not only lacks prudence, it is dangerous.

A similar warning against “prickly insistence on prin-
ciple” comes from federal Judge Jack B. Weinstein, who
cautioned: “There are, of course, instances where a
conflict will arise that appears to be irresolvable by com-
promise and good sense. Generally. since the courts
have more power, they should attempt wherever possi-
ble to use forbearance and to attempt to so conduct the
litigation as to avoid embarrassment to the press as well
as prejudice to defendants. The prosccution usually
needs little he]p. As a gem*ral 1'11]9, too, 1 believe that
most defense and prosecuting counsel will be sensible in
preventing showdowns at noon on the courthouse
steps. 22

I would warn my colleagues in the media that attacks
on the court make little sense for a profession which,
from Near. to Times ¢. Sullivan, to the Pentagon Papers.
has won most of the protections it has sought. The press
has been telling its critics — from Faubus to George
Wallace to Nixon and Agnew — that, like it or not, Su-
preme Court judgments are the law of the land. There
have been a few recent disturbing losses. such as
Zurcher ¢. Stanford Daily. But this is no time to start
velling, "Kill the umpire.” 23

I would close my remarks by borrowing from an emi-
nent and high-ranking member of the federal judiciary.
His words were ad-libbed in affectionate frustration with
some journalists at a media/law seminar sponsored in
1975 by the Washington Post and the Ford Foundation.
They are so much in the spirit of Near ¢. Minnesota and

20 Nevharth spoke at a New Jersey Press Association mecelt-
ing ut Great Corge, New Jersey. October 130 1978,

21T ranseript of hearing, Frederick Lacey ], Augnst 11
1978, United States District Court for the District of New
Jersev,

2 Indge Weinstein to Stephen M. Nagler, executive diree-
tor. American Civil Liberties Union of New Jersey, October
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24 [loward Simons and Joseph A, Calitano, Jr., eds., The
Media and the Law, 1585 (New York, Praeger Special Studies,
1976).
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my message to you here today that I should like to con-
clnde with these words from my unidentified judge:
Where, ladies and gentlemen. do vou think these
great constitutional rights that vou were so vehe-
mently asserting, and in which yvou were so con-
spicuously wallowing vesterday, where do you
think they came from? The stork didn't bring
them. These came trom the judges of this coun-
try. from these villains here sitting at the table.
That's where they came from. They came because
at some time or place. when some other agency of
government was trying to push the press around
or indeed may be trying to do you in, it was the
courts of this country that protected vou. And
that's where all these constitutional rights came
from. . It's not that it was done for you, or
that it was done for ourselves. Tt happened be-
cause it's our understanding that that's what the
Constitution provides and protects. But, let
me point out that the Constitution of the United
States is not a self-executing document. If
vou look at the literal language in the First
Amendment it says, “Congress shall pass no
law abridging the freedom of the press.” That's all
it savs on this subject, absolutely all. Tt doesn’t
sav a word about what a state can or can't do. Tt
doesn’t sayv a word about a reporter’s privilege
hefore a grand jury. The very fact that these
protections are available is attributable to the
creative work of the judiciary over the last 190
vears.
It vou say it’s self-evident, that this was alwavs
clear, let me tell vou that it wasn’t always so clear,
If you went back to the original understanding of
our ancestors, back in the early vears of the
nineteenth century, vou would find that their un-
derstanding of this clause and the Constitution in
their judgment allowed them to enact something
called the Alien and Sedition law. And if those
laws were still on the books Richard Nixon would
still be president of the United States. Spiro
Agnew would still be vice-president of the United
States. and all of you people would probably be in
prison.
There was a respectiul and pregnant pause, and then
a reporter whose name is a houschold work hroke the
silence: “Yes, your honor, but what have vou done for us
lately? 24
I think the courts and the media should begin to
comprehend that these needless confrontations that
often end in public brawls serve the goals of neither fair
trial nor free press. If this tortuous testing of the limits of
partisan advantages is pushed to its illogical extreme, we
shall have the nervous breakdown of the First Amend-
ment.
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