






cases — William Farr and the Fresno Four in California, 
Peter Bridge and Selxx'X'n Rabb in Nexv Jersey, Jay Shel-
ledy in Idaho, among others — and all that has stimu­
lated a healthy debate xvithin the ranks of American 
journalism as to xxhether or not there should be legisla­
tion creating shield laxvs. Justice White himself joined 
this debate xx-ith this passage from his opinion in the 1972 
Branzburg/Caldxx'ell case: "At the federal lexel. Congress 
has freedom to determine xx-bether a statutorx' nexvs-
mans prixilege is necessary and desirable. 

And White specificallx' suggested: ""There is also 
merit in leaving state legislatures free, xvithin First 
Amendment limits, to fashion their oxvn standards in 
light of the conditions and problems xx'ith respect to die 
relations betxveen laxx- enforcement officials and the press 
in their oxvn areas. It goes xvithout sax'ing, of course, that 
we are poxverless to bar state courts trom responding in 
their oxvn xx-ax and construing their oxvn constitutions so 
as to recognize a nexx-sman s privilege, either qualified or 
absolute."'" 

ALTHOUCH the Congress of the United States has 
nexer passed a shield laxv, txventx'-six states haxe. One ot 
the strongest of these shield laxx's is that of Nexv Jersex', 
xx'here the issue xvas latelx' joined in a bitter and conxo-
luted confrontation that makes the Caldxx'ell case look 
simple. Here are the basic facts: Three years ago, Mx ron 
A. Farber, an inxestigative reporter for the New York 
Times, xvrote a series of extraordinarx' articles indicating 
that a phx'sician in Oradell, Nexv Jersex', injected lethal 
doses of curare into sex-eral patients at Riveidell Hospi­
tal. Exentuallx, "Dr. .X, one Mario E. Jascalexich, xxas 
indicted on three counts of murder. His trial began some 
txvelxe years after the alleged murders.'^ 

It became the trial of Myron Farber as much as that 
of Dr. Jascalevich. The Farber case opened xxJien the 
defense lawx'er, in a tactical moxe to secure bis client a 
fair trail or possibh' a mistrial, insisted that reporter 
Farber appear as a xvitness and furnish his notes and 
sources. Farber and the Times refused on the grounds 
that journalists xx'ould cease to be effective inxestigators 
if tbex' could not promise to protect the identity of their 
sources. Legally, thex' based their refusal on the absolute 
New Jersex' reporter's shield laxv that bad been enacted 
in response to Justice White s majoritx' opinion in the 
Branzburg/Caldxx'cll/Pappas case. The trial judge, then 
the chief of the Superior Court, and eventually the New 
Jersex' Supreme Comt rided that the shield laxv xvas un­
constitutional if enforced in this case, because it inter­
feres xvith a defendant's Sixth Amendment right, also 
guaranteed by Nexv Jersex' s constitution, ""to hax e com­
pulsory process for obtaining xvitnesses in his favor." 

Farber and the Times refused to yield their notes and 
sources and were held in cixil and criminal contempt. 
The Times xvas fined .$100,000, plus $5,000 for each day 

it defied the subpoena. Farber xvas fined a total of $2,000 
and sentenced to jail for as long as be refused to give up 
the notes, plus six months. Eventually, the Times paid 
$285,000, and Farber serx-ed fortx' dax's in jail. 

Farber and his many supporters claim that the court 
has erred in not granting him a fair hearing on bis good 
faith assumption that be xvas protected by the Nexv Jer­
sex' shield laxv. The case xvas appealed to the United 
States Supreme Court on procedura l due process 
grounds — and on the additional ground that the High 
Court should estabhsh a reporter's First Amendment 
right to protect confidential notes and sources; that is, to 
establish a constitutional right to gather as xxell as to 
print nexvs. But the court chose not to take the case. 

Fexx' obserxers doubt Farber s integrity, and I trust 
him xvhen be swears bis files contain nothing that xx'ould 
haxe substantixely idfected the outcome of the murder 
trial. But there is an argument that bis prime role as the 
investigative reporter actually triggered the indictment 
and subsequent trial. Does that amount to a xvaixer of 
any reporters privilege"? Or is there a difference be­
txx'een revealing sources to a closed grand jurx' investiga­
tion and doing so in an open courtroom xx'here a person is 
charged with a criminal act? 

Some journalists are critical of Farber s contract to 
xvrite a book on the Jascalevich case for $75,000, feeling 
that this somehoxv gives the author a xested interest in a 
murder conviction. Farber denies this — and is not the 
author of a book entitled to the same protections as those 
journalists xx'ho write for nexx'spapers? 

If the Supreme Court had agreed to consider the 
issues raised bx' Farber, the Times, and the Nexv Jersey 
court, doubtless it xvould have delivered a landmark 
judgment, as Near r. Minnesota xvas in its time. There 
might have been a rematch ot the Justice \ \dute xersus 
Justice Stexvart debate of 1972. 

Perhaps the court xxlll use instead one ot several simi­
lar ""reporter confidentialitx ' cases noxv in loxver courts to 
make a future ruling on the nexvs gathering issue and the 
competing claims ot the First and Sixth amendments. In 
the meantime, Farber xxas released from the Hacken-
sack, Nexv Jersex', jail ;dter a jury accjuitted Dr. Jas­
calevich. 

There is one xery disturbing dexelopment in the 
Farber case xvbicb must concern those xx'ho understand 
that freedom in the nexvsroom and order and fairness in 
the courtroom are indivisible. Some in the media have 
permitted themselves to xvave a First Amendment flag as 
it there xvas nothing else in the Constitution's Bill of 
Rights. Recently Allan H. Neubarth, president and chief 
executive of the Gannet t nexvspaper chain, xvarned 

'"408 Uuiled Slates 706. 
'^ Farber s seiies of articles began in the New York Times 

on Januarx 8, 1976. 
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against ""an imperial judiciary" and intoned, "'Myron 
Farber is a prisoner of the politics of our time."-" 

Some judges, on the other hand, are permitting their 
rhetoi-ic about Farber, the Times, and the press in gen­
eral to deteriorate into sxveeping denunciations, rooted 
in the outmoded misconception that investigatixe report­
ing is designed to sell nexvspapers. One federal judge 
intemperatel)' denounced a New York Times attorney at 
a dinner table, while another, in open court, accused 
Myron Farber of "standing on an altar of greed. "^ ' I 
would warn such judges that cjuestioning the legal posi­
tions of journalists is one thing but that attacking motives 
not only lacks prudence, it is dangerous. 

A similar xx'arning against 'prickly insistence on prin­
ciple comes from federal Judge Jack B. Weinstein, xvho 
cautioned: "There are, of course, instances where a 
conflict xvill arise that appears to be irresolx-able by com­
promise and good sense. Generally, since the courts 
have more poxver, they should attempt xx'herever possi­
ble to use forbearance and to attempt to so conduct the 
litigation as to avoid embarrassment to the press as well 
as prejudice to defendants. The prosecution usuallx' 
needs little help. As a general rule, too, I believe that 
most defense and prosecuting counsel will be sensible in 
prevent ing sboxvdoxvns at noon on the courthouse 
steps. "^^ 

I xvould warn mx' colleagues in the media that attacks 
on the court make little sense for a profession xx'hich, 
from Near, to Times v. Sullivan, to the Pentagon Papers, 
has xvon most of the protections it has sought. The press 
has been telling its critics — from Faubus to George 
Wallace to Nixon and Agnew — that, like it or not, Su­
preme Court judgments are the laxv of the land. There 
have been a fexv recent dis turbing losses, such as 
Zurcher v. Stanford Daily. But this is no time to start 
yelling, ""Kill the umpire . '^^ 

I would close my remarks by borroxving from an emi­
nent and high-ranking member of the federal judiciary. 
His xvords xvere ad-libbed in affectionate frustration with 
some journalists at a media/laxv seminar sponsored in 
1975 by the Washington Post and the Ford Foundation. 
They are so much in the spirit of Near v. Minnesota and 

^"Nenharth spoke at a New Jersex Press Association meet­
ing at Great Gorge, Nexv Jersex, October 13, 1978. 

^'Transcript of hearing, Frederick Lacex J., August II, 
1978, United States District Court for the Distiict of New 
Jersex. 

^^Judge Weinstein to Stephen M, Nagler, executixe direc­
tor, American Cixil Liberties Union of Nex\' Jersex', October 
17, 1978. 

^^Zurcher i. Stanford Daib' is 436 United States ,547 
(1978). 

^''Howard Simons and Joseph A. Califano, Jr., eds.. The 
Media and the Law, 185 (Nexv York, Piaeger Special Studies, 
1976). 

my message to you here today that I should like to con­
clude xvith these xvords from my unidentified judge: 

Where, ladies and gentlemen, do you think these 
gieat constitutional rights that xou xx'ere so xehe-
inentlx asserting, and in xx'hich you xvere so con-
spicuouslx' xvallowing xesterdax', xx'here do you 
think thex came from? The stork didn t bring 
them. These came from the judges of this coun­
trx', from these xillains here sitting at the table. 
That's where thex' came from. Thex' came because 
at some time or place, xvhen some other agency of 
government xvas trxing to push the press around 
or indeed may be trying to do you in, it xvas the 
courts of this country that protected x'ou. And 
that s xvbere all these constitutional rights came 
from. . I t s not that it was done for you, or 

that it xx'as done for ourselxes. It happened be­
cause i ts our understanding that that's xx'bat the 
Constitution provides and protects. But, let 
me point out that the Constitution of the Lbiited 
States is not a self-executing document. If 
you look at the literal language in the First 
Amendment it says, ""Congress shall pass no 
laxv abridging die freedom of the press." That's all 
it sax's on this subject, absolutely all. It doesn t 
sa)' a word about xxJiat a state can or can't do. It 
doesn t sax' a xvord about a reporters prixilege 
before a grand jurx . The verx' fact diat these 
protections are available is attributable to the 
creative xvork of the judiciary oxer the last 190 
years. 

If X'OU sax' it's self-evident, that this was abx'ays 
clear, let me tell xou that it xvasn't always so clear. 
If you xvent back to the original understanding of 
our ancestors, back in the earlx' years of the 
nineteenth century, you xx'ould find that their un­
derstanding of this clause and the Constitution in 
their judgment alloxx'ed them to enact something 
called the Alien and Sedition laxv. And if those 
laxx's xvere still on the books Richard Nixon xxould 
still be president of the United States, Spiro 
Agnexv xx'ould still be vice-president of the United 
States, and all ot xou people xvould probably be in 
prison. 

There xx'as a respectful and pregnant pause, and then 
a reporter xx'hose name is a household xx'ork broke the 
silence: ""Yes, your honor, but xvhat hax'e you done for us 
lately'?" 2-» 

I think the courts and the media should begin to 
comprehend that these needless confrontations that 
often end in public biaxvls serxe the goals of neither fair 
trial nor tree press. If diis tortuous testing of the limits of 
partisan adxantages is pushed to its illogical extreme, we 
shall have the nervous breakdoxx-n of the First Amend­
ment. 
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